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under an agreement submitted to the Telecommunications Division in
Advice Letter 1BllS,.that would result in 0.95 cents compensation
p~ page (less than Trout's cost estimate).

Pacific's witness Scholl testified that Trout's cost
study was flawed and that afeer making adjustments, a more
appropriaee estimate would be from 0.006 to 0.088 cent. per page
depending on the eype of paging eerminal used and on the capacity
assumptions fo%, that paging terminal. Scholl argues that Trout's
seudy did not conform to the consensus ~osting principles
established in D.95-12-016. Scholl's adjustments exclude costs
associated with paging transmitters and with the facilities that
link the transmitters with the paging terminal. Scholl argues·that
these portions of the paging network are not traffic-sensitive and
therefore should not be included in the TSLRIC of termination just
as local loop faCilities are not inc~uded the TSLRIC of termination
in the wireline eontext. Aleo, Scholl attempts to eliminate costs
that are not directly associated with paging service, such as voice
features. Additionally, Scholl argues that Pacific should not have
to-compensaee Cook for traffic sent over Type 1 (end 4 office)
interconnections because Pacific avoids no costs by sending traffis-
that way.

We share Pacific's concerns that Cook has not submi~ted

an acceptable cost study which is consistent with our adopted
consensus eosting principles adop~ed in D.95-12-016. Pacific's
argument to limit the cost study to paging-specific features, to
traffic originaced by Pacific, and to traffic-aensitive elements is
compelling. We are also concerned that Cook's study used a
terminal which had excess capacity. Cook's cost study does not
convince us to adopt the termination rates na90tiated by Pacific
Bell and Pac-West Telecom nor thos~ rates established in
arbitrations between Pacific and wireline CLCs as reasonable
apprOXimations of Cook's additional costs of termination.
Furthermore, although we are not bound by the FCC's determin.tion
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on ~his issue. we note chac First Repore and Order presumes tbat a
paging company's additional costs of termination would be 1••• than
those of the incumbent LEe, warns against the ecoDomic harm of
-~posing a rate based on the LEe's costs for termination, and
s.Pecif~cally directs state commissions not to us. the termination
proxies established in the order for establishing a paging
carrier's eermination rates (paragraphs 1092, l09~).

Pacific's adjustments to Cook'e cost study appear to be

reasonable. based on the record in thi ~ proceeding. .Therefore, on
an interim basis, we will accept Pacific'. adjusted cost figure,
0.oa8 cents per page, based on an appropriately sized paging
terminal, to set the termination rate. Pacific will pay the same
rate to Cook regardless of whether the traffic is sent over a Type
2A (tandem) or a Type 1 connection.

We emphasize that these rates are interim. Therefore, we
will keep this proceeding open to take further evidence to set a
forward looking compensation rate which is consistent with our
consensus costing principles. The assigned arbitrator will issue an
ALJ ruling to set out a schedule for the second phase of the
-~oceeding.

3.6 ReiectiOl1 ofAxbitraeed. AgreelDeJ1t cmd I'ilbag of Agxeerent
Copsistent vith the Ter&'lla of This Deci.aiap

For ~he reasons discussed, the arbitrat.d agreemen~ does
not meet the requirements of Sections 251(0) (5) and 252(d) (2). We
therefore reject the agreement, and direct the parties ~o submit a
new agreement ehat provides compensation to the applicant for its
transpo~ and termination of calls.

At the direction of the arbitrator, both parties
previously prese%1ted a. "dueling clause" agreement with seations
that would be incl~Qed or deleted as a conaequence of the outcomes
of the Arbitrator's Report (Ex. 20). We direct the parties to use
that "dueling clause" agreement to file a new agreement chat
complies with the findings in this decision. In the dueling clause

- 9 -
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agreement, compensation fer use of local paging interconnection
faeilities (Section 3.2 of the agreement) ~epended upon the basis
for our finding. To clarify our pos1~ion, we fiD4 that COok is
not entitled to reciprocal compensation PUrlUan+ ~o the terms of

- --the Pac-West IsreeqMy)t. Therefore, the alte:nate language for
Section 3.2 which determines that Cook is entitled to reciprocal
compensation on terms other than those in the Pac-West agreement,
should be adopted. The resulting section 3.2 provides for the
recurring facilities charges to be appprtioned between the parties
based on the each party's relative amount of originating traffic
sent over those facilities. Consequently, COok will not be
assessed recurring charges for the facilities.
P;ntUngs of Pact

1. Applicant is a one-way paging company.
2. Applicant terminates traffic ~hat originates on the

respondent's network and provides termination of
telecommunications.

3. Applicant incurs coses for terminating traffic that

originates on the respondent's network.
4. The Pac-West agreement was not approved under t.he Act.
S . Applicant. does not provide the same service as PacWest. ....
6. No puDlic policy objectives are met by c!enyi.ng

compensation to applicant for the cost of terminating calls that
originate on respondent's network.

7. Cook submitted a cost study that eatimates the
termination cost as 2.4 cents per page.

8 . Cook requests the termination rat.es negotiated bet""'ten
Pacific Bell and Pac-West Telecom in Advice Letter 18115. under
those terms, Cook would be compensated at aproximately 0.95 cents
per page.

~. We have no evidence in this case that the rates adopted
in the Pac-West agreement with Pacific are based on cost.

- ~o -
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10. Cook's cost study does not comply witb our consensus
costing principles established in D.9S-12-016.

11. Cook's cost study includes costs far the paging terminal,
the paging eransmitters, and the facilities that connect them.

12. Cook's cost seudy includes costs for features that ~an be

used for non-paging service.
13 . Cook's cost stuc!y includes coate for equipment that can

be used for other purposes than terminating pacific-originated
traffic::.

l4. Based CD the record in this proceeding, Pacific's
adjustments to Cook's cost study are reasonable to set rates on an
inte:-im basis.

15. Pacific makes adjustments to Cook's cost study to arrive
at a cost ranging from 0.006 to 0.oe8 cents per page depending on
the paging terminal selec::ted and the capacity assumptions employed.
Conclusions of Law

1.. Congress' intent in providing mutual compensation under
the Act was to ensure that carriers that historically had noe been
compensated for terminating calls originating on the local exchange
carrier network henceforth be compensated.

2. Paying compensation t.o one-way paging companies for
terminating traffic is consistent with the Telecommunicaeions Act
of 199b, as well as FCC orders and regulations implementing the
Act.

3. Cook's arguments did not convince us to adopt the
termination rates negotiated by Pacific Bell and Pac-West Telecom
nor those established in arbitrations between Pacific and vireline
CLCs as reasonable approximations of Cook's additional costs of
termination.

4. Pacific's cost estimate of o.oae cents per page should be

adopted as the rate for compensation to Coox for local termination
on an interim basis.

- II -



-

-- .. ~ ....~ ... "

A.97-02-003 COM/JXK/sid·

S. Pacific's refusal t:o pay compensation on Type 1
connections is unreasonable because Cook still 1neurs termination
costs at its paging terminal.

6. Pacific shall pay the same compensation to Cook for local
~ermination regardless of whether the partiee are interconnected by
a Type 1 or Type 2A connection.
-- ,. Cook should only be entit.led to compensation for its
paging terminal costs which, for the purposes of this arbitration,
should be considered an equivalent facility to an end office
switch.

e. :Based on the facts in this arbitration, cook is not
currencly entitled to cOlfIpensation for traa.a:pcrt. However, if and
when Cook owns facilities that connect from a Pacific·Bell end
office or tandem to a COOk paging Terminal, then Cook will be
entit1ed to compensation for transport.

9. The Interconnection Agreement between Cook Telecom, Inc.
and Pacific Bell should be rejected because it is inconsistent with
the Act.

10. A new agreement should be submitted that conforms ~ith

t.his decision.
11. This order should be effective today.

ORpE..B

IT IS ORDBkBD ~hat:

1. Pursuant to the Telecommunications Act of ~99', the
"Conformed Interconnect.ion Agreement Between Cook 'Telecom, Inc. And
Pacific Bell (U 100~ C)," dated and filed April 28, 199', is
rejected.

2. The parties shall jointly file, lfit.hin 10 day. of the
date of this order, the Interim COnformed Interconnection Agreement
in the· formats described in Ordering Paragraph 5 below. '%'be

parties shall base their agreement on the Udueling clause"

- 12 -



c.

a.

b.

A.97-02-003 COM/JXX/sid·

... 13 -

agreement (~ibit 20) and make the following ehanges to that

agreement:
The seceions of the conformed agreement
shall reflect our determination ~hat COOk
is entitled to reciprocal compensation.

Seetian 3.2 of the a9~ement shall reflect
our determination that Cook Telecom, Inc.
is not entitled to the terms of the Pac
West agreement.

The e.rmina~ion compensa~ion rate in the
pricing Schedule in Attachment III shall be
as follows:

0.088 cents pQr Local Paging call

3. The agreement as described in Ordering Paragraph 2 above
shall become effective ~hen filed.

4. The assigned arbitrator shall issue a Ruling to establish
a procedural schedule for the establishment of final rates for
local transport and termination.

S. The parties shall submit the Interim Conformed
Interconection Agreement to the Commission's Administrative Law
Judge DiVision on electronic disk in bypertext markup language
format. Further, within 10 days of the date of thia order, Pacific-
Bell shall enter the Conformed Interconnection Agreement in 1ts
world wide web serVer, and provide information to ehe
-Administrative Law Judge Division Computer Coordinator on linking
~he Conformed Interconne~tion Agreement on Pacific Bell's server
with the Commission's web site .
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6. This proceeding shall remain open to set final rates for

looal transport and termination.
This order is effective today.
Paeed May 21, 1997, at Sacramento, California.

P. GREGORY CONLON
President

JESSIE J. KNIGHT, JR.
HENRY K. DUQUE

"RICHARD A. BILlS
Commissioners

I dissent.

lsI JOSIAH L. NEEPER
Commissioner

-
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The arbitration hearing began on'May 6. 1997
1997. The ai"bit:rat:ion record closed 00 May 23,
received.

I. Preliminary M~Ll~rd

FINDINGS AND CONCLUSIONS .

OP.' March'?; 19.97., AWS petitioned the Ccmm1.ssion for arbitracion of all
unresolved, issi.ies pu=-auant to the Act.

On Juoe 30, 1997. ,the Commission heard eral argument by the parties and on July
~, 1~97, the COrI!miseion met: to considp.r thi.'.! mat:r:er.

Onbctober.:3 •. 1~96.,AT&r Wi-relassServices. Inc. (AWS) served U SWEST
CommUnicatioiis, 'Inc"' (USWC) with a reque.9t to negor:iac:e under the
'rel~C:onuntini:cat:.ions Act ot19.9~,47 U;S.C. § 251. The parciesfailed to reach an
agreemeneon·theissuesiubject to negotiation.

PROcEDOF.ALHISTORY

OPINION: '
ORDER RESOLVING ARBITRATION ISSUES

PANEL:
("lJ Edward A. Ga:rvey , Cl1.a'ir; Joel Jacobs, Commissioner; Ma::-:shall Johm::on,
Commisa-ioner; DonStormiComrrii3~ioner

July 30. 1997

1997 Minn. PUC LEXIS 118

Minnesota Public Ut:ilitie:3 Commission

DOC~7T~G. P-421/E~-97-371

~997 Minn; 'PUC LEX-IS lla pl:ince~ i~ FU-....L format:.

, In che Matter of the Petition of AT&T Wir~1~g3 S~rvice8.

, Inc. ,for Arbitracion of an Interconnect,ion Agreemenc ·... ir.h n
S WEST 'Communications, ,Inc., Pursuant. to 47 U.S.C. § 2S:(b)

On -'Aprill7,1~:n; t-h,-:,Commf-ssion issued its ORDER GRANTING PETITION,

ESTABr.ISHING- ~ROCEDURE:S ,FOR<' .llJUlITRATION. This Order t'eferred the arbi tra tion
bet'ween A\tISand aswc tot.heOfficeor Admil"l.istrativeHearings (OAH) for a
contesced case heari.ngbeforeanAdministrative La... Judge (ALJ) . The
Commission's Order limit.edparc.y. ineervention in the pt'oceeding to che Minnesota
Department of Public Service: (the ',Department ) and the R.as'idential and Small

'Bu:Iiness OtilitiesDiviaionof'the Office of the Attorney,General (RUD-CAG)
CAG!RUD..The Department and, the ROD/OAG 611bsequentlyintervened in: the
proc~eding: .

-

'On June 6', ':1..997, the ALJ iosued, the Arbitration Decieicn in thi3 matter. AWS and
oswe ~iled exceptions on June 11, 1997.
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Minn, Stat. § 14.60, 8ubd. 4 provides:

. 1997 Miim PUC LEXlS 118. *2

A.Administ.rat.ive: Notice'

C. Burden of Proof

TbeCommiesion, unlike a ~ourt, does not have the authority to declar~ a statute
unconstit:utiondl on its ·face .Wealand v. Clearwater Hospital., 257 N. w. :2d 366.

368 (Minn. [*4] 1977).. Likewi.se, the Commission does not have the authority
~o declare a federal rule ,invalid, The federal courts of appeals have exclusive
jlu:iSdiction

B. C:rat'ifyiIlgthe. Effect oft-he Stay

. . .

As a rezultdf Itsaction i.n taking administrative notice of the items noted,
the, FCC methodologies have become part ot: the record in this matter and the
Cornmi.::laiori con:siders them as it would othe::- evidence in the'caBe.

Pursuant to this statute, the Commission will take administrative notice of the
stayed rulas in Appendix Bot the, FCC [*3] order I as well as the related
expJ,.anatoryparagraphs:inche First Report and Order, Implementation of the
Loc:al'Compe'tit..ion ProvisionB· in the Telecommu.nications Act of ·1~196, CC Docket
l'{o.96-98. The.Commission has given notice at the hearing ou this matter that it
intend~ . to,'do, thiaand haa given parties an opportunity to :r:espond 1n oral
a~·g1.1nienr.. 'CeJ:tciLinporcions of, 'the' ol:de,l' hdve al.r:etl.uy been made a part of the
rec:ord'of.thearbitrati6n.

Agencies may 'take notice of judicially cognizable facts and in addition may cake
notice of general, technical. or scien~ific fact~ wichin their specialized
knowledge, Partiesahall b~ notified in WYiting either before or 'hIring h~aring,

or by reference in preliminary reports o,r otherwise, or by oral atatement in the
record, of ,the material so noticed, and they shall be afforded an opportunity to
contest 'the facts so noticed .. Agencies may util·ize their experience, technical
competence, and specialized knowledge in th~ evaluation of the evidence in the
hearing recol::d.

?8U.S.C. § 2342 (1).

TheConmlissionhasno legal obligation to apply the methodologies, proxies or
other directives concainedin c:hestayed portions of the FCC's order'. However,
mos~ of the FCC order has Ilot.· been stayed and the Commission may not disregard
these portions on the basis that i~ findg them illegal O~ unconstitutional.. ,

.to enjoin. set aside, suspen~ ( in whole or part} or to dfJtsrmine the
validity cif.. ,all final·ordersof the F'ederal Communications Corrnnission made
r,eviewableby section 402 ta)' o'f title 47.

In ita April 17, 19.97, ORDeR GR:A.~TING PETITION, ESTABLISHING PROCEDURES FOR

While the Commission has challenged the .statut.ory authority of the FCC to
regulate the pricing of ,intrastate telephone services, it ha~ done so properly
by 1nt:.erven1ng ina lawsultbefore a federal court ot appea.ls. not by declaring
portions' of the rult'! invalid.

")L~I 01'
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E c Timeframe for Reconsidera-cion and :-".1na1 Contract Language

Minn. Rule.s, Part 7829.3000, subl;>. 1 establiehes a 20 day timeframe for filing
petieion.sroc r~ccmaide:ration. The Commission believes th,at a shorter tirneframe
is dRairable in thi~ c:aae to act efficiently to promote the goals of the Federal
Telecommunications Act. In considering whether a vari.ance to allow parties to
file a.petition for rehearing or reconsideration within 10 dayo of the iseuance
of che Order i8 appropriate, ~he Commission notes that it may vary its rules
pur8uant to Minn. Rules, Pare. 7629.3200 when:

The explicit placement of the burden of proof on U S WEST by the Commission and
the FCCacknowledgeti: that USWCai"io. other LECs have ..a monopoly, not only over the
localexcha:lge' network but also over information about the network r.ha:: is
needed to make major decisions in this proceeding.

47 Cf'R § 51. 3 () 1 (c) (3) .

ARBIT1U.TION in this matter, the Commission determined that US"C has che burden
of proof "in cheBe proc~edings. Tpe Commission ~taced:

to include lnan arbitrated or negociaLt:H.1 C\greement a provision that
permits theag~eemenL to be amended in the future to take into account changcz
in Commission or state rules.

. enforcement ot the rule would impos~ an exce~~ive burden upon the applicant or
others affected by che [-7J rule;

Therefore, the Commission.herebY clarifies that the rtgreements it approves in
this Order are subject to modification by negotiation or by future Commis91on
.direct:ion~ Any f1,.1ture.modifica-cions or amendments should be brought to the
Commission for approval.

The burden of proof with respect to all issues of material fact shall be on U
5 W~ST·. The facts at i:38ue must. be proven by a preponderance of the eviden.ce.

·1'he ALJ, howel1er, may shift t.he burden of product.ion as approl?ria~e, based on
which pa~·ty haa· cont.rol of t.he cri'Cical iIlformat.ion regarding the iSGue in
dispute.
(*5) .
The Commission's decision is consistent with the FCC's August 8, 1996 Orde= in
CC Docket No. 96-9B in Which the FCC ~pecifically established a proof ztan.da:rd
of clenr and convincing evidence applicable to local eX<:hauge companies (LECs)
who would deny an entrant's requeBI. for Cl m"'.thod af achie\1in.g illterconnec~ion or
acce~s to unbundled element5.

:0. Ag:z:eemenes. Subject t.o Modification, Comrnis.9ion Approval

'Th"e az:Jreement~.ar:Oj.tra1;edinthis·proccedin9'may need tope modified in thp.
fucureforeeveral reasons. Firat, the parties may continue tonegoeiate as the
states make theirdac:isions .Se·cond,some decisions may :l"-..ave to be made on an

. interim basis subject \..0 l~:it:~r amendment in .!uture proceedir..g5. These future FCC
and Commission decisions.includingrulemakings, may need co be incorporated in
these agreements. Indeed, the FCC Rules indicate that a party violates the duty
under the Act to negotiate [*6} in good faith if it refuses

~t.." I ~1 :
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2. USNC

LAWS

Onder 41 U.S.C. § 251 (b) (5) f each LEe has the du::y to establish reciprocal
compensation arrangements for the transport and termination of
tel!'!comrnunic;;lt.ioni'l_ lIBill .. !<@sp" is ;;l compens<l.t,i.on agreemen,t whp.!re t·...,o
il1t:erconnectedcarriers terminate each other's traffic without billing o=ach
ot.her. This method reduces the use of resou:::::ce.3 devoted to measuring traffic and
bil.l.ing. '

II. Disputed Issues: Analysis and Action

Since, the Comini~Bion desires t.o coordinat.e con~iderat.ion (*8] of t.he fina.l
concracr.lanc;;uage wich it:.s :t:evi.ew of the petit.ioos for reconsideration,' this
Ordel: willgivGtheparcies 30. days from the issuance of chiD Order to file
final contract. language~ Interest.ed partie~ and participant!J will have 10 days
to file comment-son thesubmi.tced final cont.ract language..

·The Commiccion noteo that it iE: not changing the 10 doy cirne period allowed for
answers to peticions for, reconsideracion. Minn. Rules, Part. 7829.3200, subp. 4.

A. Bill & Keep

granting the variance would no~adver3ely affect the public in~erest; and

granting the variance, would noe confliC'~ wi.th standard8 imposed by law.

USWC argued that the Commigl:lion should reject "bill & keep" ~,S a compensat.ion
mechanism [OL' '1:.:t.·~n~pOL'l. I.:€.nni.nation, and tran~it.. USWC scaced that t:he FCC

Applying these ,;;t:andards, the Commission fir:ds that granting such a variance
is warranted and will do eo. Firat, varying the time frame for petit:ions for
reconsideration from tw~nty day~ to ten will not impose an exce~~iv~ burden upon
the parr:i~s tothi~ prol;eeding as.it: providp.A p03rties ~uf£icient: time to prepare
t.beir petitions apdallowe adeq\~,'u:e time for t.he Commission to carefully and

'thoughtfully analyze the petitions for reconsideration. It will aleo allow t.he
Commission to act efticieptly to promote the goals of the Federal Ac:. Second,
varying the time frame for t.he filing of petitions for reconsiderat.ion will nOL

adversely'affect. the public i~t.erest. but instead will allow an orderly,
eff'icient'p'roce.ssing of t.his matter. Third, granting t.he variance would not
conflict.with scandards imposed by law.

AWS a3s~rted (.~J that OSWC has not pr@.sented any evidence reg~rding its O~l

costs or AWs 1 costs, ·....hil~· AWS has provided evidence to indicate that it~ cost-s
are subecantially higher that. tr-.e cost.~ of USWC. AWS stated that it is prepa.red
to waive ful~ cost recovery to gain the advantages of "bill & keep".

AWS.propoaed'thatthe companies be allowed t:o "bill & keep" in this case
'beca\J.se.icargued, the a:mount:" of compeI1sat~on t.o be exchanged bet.ween parties
will be "eqt1ivalent~'. AWSexpl,,:inc::dthat. .:tlthough the traffic between ;..WS and
USWC'ia substantially unbalanced, 'AWS' higher costs to terminate traffic (more
than 1- t,imes USW'CI s cost) mean that in net, the dollar value of the compensation
owed each other may be in balarlce.



,Ail par~ies and the ALJ agreed Chat: permanent rates fOr exchange of traffic
~hould not be set in this proceeding and ehould be ~et in che Commi6~ion's

generic coat docket: (P-442, 5321, 3167. 166. ~21/CI-96-1540l. At: i911111'>. he-:r.e iF.)
what interim rates will be established that ·.... ill be subject: to a true-up wben
permanent rates are set .in the generic cost: docket.
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B. Interim~rices

Under 47.U.S;C.§ 252 (d) (2) (Al ::-eciprocal compensation is 1l0l JUBt; a.nd
reaBonabl~~n~esB it

3_ The Department

_provides for the mutual' and reciprocal recovery by each carrier of costs
associaCed .... i.th the tranaport and 'termination on each carrier' e network
facilitiea~fcall~ that originate on the network facilities of the other
c;u':r:ier;and '(ii)sucb terms and' (*llJ condit.ions det:ermine such costs on the
basis of a reasonable ap~roximation of the addicional coats of terminating such
calls.

'\ _ The ALJ ..

s; Ahalysieand Action

concluded that bill & keep could be imposed by a ~Cat: only if tra:f~c is
roughly balG4llced int:.wo direccions, i.s e.:x:pe-::L8u t;o r~main ~o, and neither
carrier has rebutted the presumption of symmetrical rates. c;SWC ~ta::'ed that
traffic 'flows between it and AWS will rarely, if ever, reflect a s::.able patter~

ot balancedtraffii::: because AWS ..... ill choose to serve particular type8 of
customers and will tacget non-random groups, while USWC mUSt serve all comers.

USWC noted that in mar.y of its exiatin'] agreements with CMRS pL()v:'d~r!'l the
t.ra£fic issignific~ntlY \mba1.ar:ced, ~.g, land-eo-mobile traffic is typica.lly
lesstha~ 25 percent of total traffic.

'The Department recommended ·t.hat ."bill &: keekl" be rej@ct:t?o <l~ .:). <:'c>mpens.ation
{--10) 'mechanism for transport and termination. The Department rej ected '::";""S I

andUSWC '~CO:3t:'!tud.ies a3 unreliable. The Deparcmcm.t. noted that AWS' c=videnc:e
wa.s extremely, sketchy and USWC' 13 cost st:udies were seriously fl.awed.

, Furt.hermore, . theDepartmcmtarguEld th.... t the record is unclear as to ....hat degree
cr,afficbet.....een the part.'ies is cucof balance. Given the uncertainty rp.g;;trdjr.g
ac't\i";'l cost~ani::ractual. traffic flows, the Department did not' believe there is
enough evide'nce' to find that. "bill' &: keep" will fully compensate bach parties.

Given theilncertainty regarding actual co~t3 ilnd a.ctual traffic flows, the
Commission does not beli~ve there il3 enough evidence in this record to find
,"bill'&' keep" ...,ill compensate .both pa.rties. Thereforc, the Commission finds that
"bill 5;.keep" ienot an appropriate compensation mechanism for transport,
termination, . and transit.

. The .ALJ·did not. explicitly addx(!sa the issue of "bill &. keep"but did make an
e.xJllicit rec6l'nrrt~ndation reg'arding: the prices to be implemented in this
proceeding~ It appears that the.ALJ' S dec.is..i.oIl to I'ecommend price!> imp11e8 that
iti~ not recommending "bill &. keep".

,-,-,"

".&""·W



P;lge g
LEXSEE

S .00260 per minute of use
S .00556 per minute of use
$ .00556 per minute of use

LEXIS-·NEXIS·

1997 Minn. PUC LEXIS 118. * 11

:.: • : .1 ~ _

1. AWS

LEXIS-·NEXIS·

J. Tne.Department

Type 2B (e.ndoffice termination)
Type, 211. (tandemawi tching and transport)
Transit (t;.imdem· ~witchingand transport)

'Type 28 (eridpfficeterminadon) $ .0206 per minute of use
Type2,A., (tandemsw.:!-ti:hing and transport) S .0245 per minute of use
Transit (cartdem:' awi t,ch1ng and transport. ) S ,0245 per minute of use

2. The inc~rim rates £et in Che U S WEST Consolidated Arbitration docket:

or

i. The rate~3et in th~ March 1, 1994, agreement between the parties:

tISWC proposed two alternatives for i:lterim prices:

2. USWC

Type 28. (end office termination) , . $ .0025 per minute of use
Type'2A(taridem :.'lwitching and transport) $ .0020 per minute of use

. Transit (tandemewitching and transport) $ .0020 per minute of use
(-'12]

The ALJ stat:ed t:hat: it is appropriar:e to adopt as interim rates in this

'AWS sponsored, propo5ed' interim ra,tes based on its modification ot: Q USWC COElt

_tudy,makingadjuBtment~to the cost of capital and depreciation raCes. AWS
proposed the following interim ratesbas~d on the cost study it submitted in
this proc:eeding:

The Department' stated that.' neit.her party has submitted sufficient information to
determine 'permanent rates for transport and termination. According to the
Depa.rtment, USWC'has notsup~rted the U3e of any cost.; aL;uuy including the acudy
'i t prov-idp.d t.o A'i/S •• t. AW$ I requP-f;lt.

4. TheALJ

Thet)epartri\l~tit.noced that the cO,st,Eltudy relied on by AWS on this subje.ct ia not
based :on'tELRIC principlF.H:l and was rejected in the Consolidated Arbit:t·at.ion, The
Department rurther :ltated that AloiS' modification of t.he USWC cost. study is not.

,sufficient to make that study ['"'13J appropriate.

'rheDeparcmentrecornmended that:.t:he Commission adopt the interim rates
det.ermined in the Consolidated Arbit:.rat.ion docket: at t:hie time and esta.blish
permanent rat.es with the guidance of the USWC I S Generic Cor.t doc)cet. The

, Department .fu;t't.he.r recommended that the interim rates which would prevail at the
conclusion of this proce-eding, through t:o the conc:lusion of the Generic Coat
docket, should be subject co true-up as was ordered in the Consolidated
AJ,·.bi I:ration',
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The parcies could not agree on whac termination charges would be cwed to AWS by

AsbetweenUSWC's cost study aD is and its cost study as modified by AWS, the
Commission {inds that USWC'S unmodified cost study is preferable because the
Commission haaapp'roved the13-:year dep1:-eciat.i.on life uoed in that st\ldy. IIence,
the ,Commission finds that the best evidence in the record is USWC 's unmodified
cost ~tudy.

Thecontrac:c rates in tne'MCl;l:'ch,l.,994 contract between USWC and AWS wer:e approved
by'the Commission in J.~~4,'However. tneGe rat.es were not cost-based 'and were
~pprovcdundp.r,odiffcrcntreg~l~tory Dtructure. As such. they are unsuitable
forad6ption as interim rates in t.his caGe.

C_ Compensae1on 1:0 AWS From Thi.rd' Pare',,' Carrier

The Stcit.e commis::sion shall limit its consideration ot any petition under
paragraph (1l (Arbit.ration, J ., .t.o t.he i::lsues set for!::.r, in the petition and

jn the :r.~'F.lpcm:.:,,:~. if ;:n1y. fiJp-d 1.1f1<1Ar pflr~graph [*14] (3).

Section 252 (b 1 (4) (A) ofehe' Actl!ltatea ;

5, COIMliaaion Al:ti~)1l

proceeding the incerim rates f.or tranBpor~ and termination ordered by tbe
Commission in ~he Consolidated Arbitration Proceeding. The interim rates should
prevail from the conclusion of, this proceeding to the COnCllJsion of the generic
cost docket" ,The interim rates l'hould be 3ubj ect to true-up based on the
permanent rates; established in the Generic Cost proceeding,

Since the' cost. etudieesupport.ing the rateB set in the USWCConsolidated
Proceeding are not part of the record in' t~~is proceeding, they may not be relied
on as the best evidence available. Those rates were based on Hatfield 2.2.2
which is notpa~t of the record evidence.

These rates do not: include an amount of 'depreciation reserve deficiency
(.00130); a,s orig·inally;requestf!id'byUsWC. OSWC subsequently withdrew C*HJ
its request to ,recover the depreciation reserve deficiency in the rates set in
this Order, stating thac'thedepceciation reserve deficiency !'Ihould be
established for all ILECS in a separate study. In these circumst:ances, the
Commission firid3 that the absence ,of ,an amount of depreciation reserve
de!iciency ;in ,'l:he races establi~hed in t:his Order do not: render such rates
unreasonable .In so finding, ',the ,Commission is not determining thot t.he rates
ultimately adopted as a result of the generic cost proceeding will or will not
contain an amount of depreciaeion reser.....e deficiency, The Commission notes,
however. that depreciation reserve deficiencies have never been approved by thi~

COtttmission.

The resulting rates are:

End Office Termination:
,Tandem &Tr~n,sport; ,
~nd Office Termination and Tandem & Tran~port:

Tranriit:

")Ll'1 U I .
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. D.: Cortip.en~at.ion fOl- Traffic

01·

4 .. Corrimi~sion Actiol1

AWS argued' thiltit should be C~inpensated at the h.i.gher tandem &witch rate for
Ulil~O£ its't'1SCs~,A"S stated ehat·il;,$ MSC; can and does termir.ate ca.lls eo any
phY5ioallocatloneo which t1SIJC's' tandem can terminace calls and performs

. functions' remarkably aimilar to a ·USWC tandem liwicch .

'--e";t""'~. .'

, '. '.3'.: .Th~ ··Department.', a..'"ld·tb.eALJ
. ", '. . . . .

1. AWS

. ·AWS argu'ed .that:uritil it call arrange [*1.6) agreements'with third party
:carriers,. :,tJSwC:.should not bill or ,collect termination charges for carriers using
its facilities'. for transited traffic unless those carriers have a reciprocal
arrarigementt:hemselvea. Acccrdir.g to AWS, third party ~arriers and AWS should
originate and terminate their O'NTl traffic, vi$-a-vig each other, on a "hill &
keep" ba:B~.s.

l. AWS

third p~rtY'carriers forcal15 origina.ting wich a third parcr carrier,
tranEliti.ng·US WEST's netwOz:x., and terltlinacing on AW$' necwork. Nor could the
parti'l1i :agreeonUSWC' s role in.facilitacing the collection of these charge.s by
AWS i.n t:he .interim period when. AWS haa not developed agreements wich thi.rd party
carriers.

:3: USWC'

TheCommissio~ finds that it is consistent with the Act that USWC be required to
ma.ke.itsi~~ording. .i,nd,bil.ling a~.rvices available to A'I'lS to facilitate AWS'
col'lectlon,.c;.ftermirtation.cha.l::ges owed it by third party ciluier5. Of course, if
)l,WS dges,lJDeUSWCLs recording and billing services it muet compensate USWC at <I.

reaeonabler~te .

Neith~r ·theDep~t:'tiTlent norCne ALJ commenced on this issue.

. AWS. refe'rr~dto .the Comini9sion's decision in che Consolidated Arbitrat.ion where
the Commia,aionstated chat coinPlt.ting local exchau:ie company (CLEC) s ....icches
perform the same. functionas·theincllmb€mt' s taudemg, in that thoy bo1!:h route and

. c~rry the. calls of ,the oth~r carrier I s subscribers, AWS a~gued th3t there is no
demonstrable difference between IS CLEC switch, A'..rS' MSC, and USWC'B tandem.

. 't1SWC~9gerted that it is not, responsible for che monl'!t:ary arrangeltlent between
'origiJ;1atirig:.:a~d,taz:minatirig.carriers.USWC' argued tha.t it is not. required to
neg~tiate·..tranel:tingarrarigemepta ~and to bill for them on behalf of AWS. and that
AW~ ;:~eiation:sliip~ .wi1:hth,1rd party carriers have nothing to do with this

'.' ~p~oc~eding~et;";'l!entiswc and ,AWS.

ThE! part::J.:es 6ould'notagreewhetherAWS should be compensated for it:! Mobile
.... switching Center (MSC) at: : the same rate USWC is compen~ated for its tandem
~witcho~ act:he lower,end·ott1cp. rate.
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2. USWC

·USWC als'orejeceed AWS'argumentthat USWC should pay tandem rates, as oppo.'!ed
to end office rates, simply becavse AWS claims to have higher costs_ The key
tactor, according to USWC, is that AWS' MSC does not perform a tandem function,
that eventhO'i..tgh AWS may employ an IS41 TaHuern' 6wi t.eh, chat: equipmenc is not
u!O~d to p@~fC':lrm rl,t,;uld,:;m !.'I wi tchili.g function

::;. 'l'he; beI;H,lrtment

Th4;l Deparcmep.,t 'supported the.po~ition taken by AWS, that AWS r s MSCs should
receiveccllnpehsationat1;:hetaD.demswit,~h"Cate.Citing the FCC Order at
paragraphl09Q,Departmencstated that state commissions are directed to

•.·consider tho :functionaTity and th~ geographic area to be served by a
competit6r; a·.swi,~chincomparison,to the. LEC' B switch. The Department noted that
l\WS' MSC ·.::;wJ.tche,sappear' to.fwlction in both end office and tand~rn capacitie~I

...!".-b..'lt AWS'··cel1' site cont.rolswltchand cell 3it.eswnr.k together to perform end
·offic~fun¢t"ionB. Additionally; the Department noted that AWS' MSCs perform

'. transitflinctiOns by routing calls to other wireless ca.rriers.

. . .... .. '. ~

U S WEST's position is that' AWS' sloIitched network doo:J not per~orm a tandem
switChin9-f1.inc.t.ionand, therefore; does not qualify for higher tandt!!m l;lwitching
rates' .. USWC:aigued that AWS 's....itch fWH:tions' as . an end office switch, that AWS

.' .,rovideeorily;asingleswitching function, [·.18} and tha:: AWS does not incur
the costs that: uswe tlueBin performing'two switching functiono.

. The J\LJ·exp:re.!5~ed surprise that several other Sta.teCommiasions have determined
't:hat a~ireless network does not qualify to be' cOmPenaated' at the tandem rate,
in .lightof·t.hequantum of proof imposed on do LEe on this type of issue and the
Act's focus on competition and accommod~tion [*20] to new tec~~ologies, Iu
any event:, the ..ALJ rioted, the MirUlesota Commission addressed thi~ ,i asue C\:; it
relateato Minnesota competing local exchange carrie.cs who do not have .....ireless
networks ,i~ the Consolidated Arbitration Proceeding Order. See Order, pages
70-72. In that :Order, the COtllln.lsaion stated th.at it was inappropt'iate to focus
on "c@rtain tl;lchnicC\l and functional differences between U S WEST's It:sudeml:l and
typical Cr..ECawitch~s;". Tne ,ALJ stated he .....as unpereuaded that. the technical
differenCes· betwe.en A~S' e MSC. warrant!; treating AWS' s MSC like a USWC end office
and concluded chat OSWC failed to prove that the difference justifies different

TheALJ'nobed' that Paragraph 1090 of the r"'19) FCC' El First Order directs that:·
. states consider the functionality and geographic area to be served by a.

competitor's sw:!.tch in compar1son co theLEC'sswicch ..The AW found that AWS'
MSCswitche:s 'app'ear to func't:ion.in both end offiCE:! and tandem capacities, that
AWS'.cell::si·te control'switch-and cell sites work together to p@rform e~d office
typefunot::Lons,. and that AWS' MSCs perform transit functions by routing calla to
otherwireie~s carrien:to comple.te the roaming cans' cfit.s customers. The ALJ
~ur,dier riotedtbat by virtue of the MSC~' technical capabilicies alld
intp.~r.:onnectiOnswithothernet:wo~ks and AWS's roaming agreements with other
wir'sless:Carriers, AWSsubscribers can place andreceivecal18 for out-·(statei
Minnesota. The: ALJ.conclud~d, :therefore, that AWS' 'MSCs are comparable to USWC' a

..tandem Bwltches~nd/a.s 'such, warrant compensation at uswcr~ tandem rate fc.1r
USWC' traffic· terminated at Aj1{S'fj MSC,

~t.J~ I tIY:



-. • - - - -End Faotootes-

3:48PM

Page 12
, .FXSF.F.

LV':' ,:JVO ::liUU::;;: II

LEXIS··NEXlS·

s. COlTlmisQionAnalysis and Action

1997 Minn. PUC LIDGS 118, ~O

, ,

,pa:~agraphio9b ,ot the FCC I S 'Order states, in part:

'compens.tion in rate~.

-' - -Footnotes-

Allthelpa'rtieoa,nd the ALJackn?wledged that AWS I MSC .switchec function in end
~~fice ':ca-padtles 'for some <::alis and 10 tandemcapacicies for others. The
ComndssJ..on',tindsthat actua} performance of the switch on a given call, rather
,that the capacity to perform wit.h respect to that call is the critical question.
n1The Commission ,finc:ls,therefort:!, that it would. be lippropriate to comperl.!::ate
AWS at the ,higher tandem J;at.e'for calls that require its switch to perform '
tandem sw:Lt'ching functions and, to be compensated attbe lower end office rate
fo:t~cal1~ that ~i~plY require end office function.

[--22]

The Commission will directUSYiC eo work out. in conjunction with AWS, an
appropr;i.atlall\ea.nsto identifyt::he functions actually performed'with respect to
the USWC calls t:erminaced a'C AWS'!1 MSC and i.0 compensate AWS accordingly_

Stal:.'l<:sshallalsoconsider ;whttt.he'l:' ,oew tec:hnologiee (e.9. fiber ring or wireless
networlc.9),:perform functions similar to those performed by an ,incumbent LEC' s

'taademewitch"a.nd thus ,whether some or all calls terminating on the new
eotl:"ilnt 's: 'network should be 'priced the game as the sum of transport and
termination via the inC\lmbent LEC's tandem switCh. Where the interconnecting
carr:ier'aswitchserv.es, ,a geographi.c area ("21)" comparable t.o that served by
t.hi:? 'incumbent.LEC's tandem switch, the appropriate proxy for the intE'!rconnecttng
carrier's ~dditional costs is the LEC tandem interconnection race. (emphasis
addad. )

E. Access'Char~es £orIntra~M!A n2 Ro~ming Calls

'the, Commission, has considered, the, functionali ty and geographic factor3 cited
by the,'FCc and ~oncludes: that some but: not all of the calle terminating on AWS'

net.workllhou'idbe priced at ,the 's:ainerate USNC is compensated for its tandem
switch,

- - - - - -- ~ - ~ - - -Footnotes- - - - - - - - - - - - - - - -

,n:l If the' Fcc'paragraphmei:ln'i that. all calla terminated on a :;witch i:.hat had
the capacity ,toperforrn tandem switch functions shouid be ,compensated at the
tzmdemawitchrate, the FCC's reference to the Commission determining whether

'''some or all "ofthe calls should be GO compensated would have no meaning. To
,give meaning to the "tJomeo'T" <i,11" language, ~ct.ual p$t"formance of t,he switch on
an give~cal1, ratherthanabstra.ct capacity to perform, ,is the key to the rate
at wh.ich>thecerminating switch function should be cOlnpensated on such a call.

, ""~ r-rrA ref.E;lt'El tn the Major Tradinq Area, which is the geographic~l arP-A
, considered by ,th.e FCC to be· the local calling area, of a CMRS ,provider, such as

AWS. Roaming areas are much smaller geographic areas defined either by the
'signal rea'ch of a cell site' or by market,ing practices which may aggregate
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· . TheA!..)'" re'comme~ded tha.tUSWe not be allowed to assess AWS interstate access
charges £or intra-MTA roaming. TheALJ noted that :Paragraph 1043 of the Fce's
Fi,l;'st Order· specifioallyrefers·t:..ointerstate roaming traffic, and :ltates in

'. pare:

... the new transport and termiIf.Ci t,iem rules shoUld 'be applied to LEC!l and CMRS
provider8'so.e.hat CMRS can'continue not to payiriter:state access charges for
·t:.ra.ffic that curreritlyisnotsubJect to l;uch charges I and are. assessed such
chargeafor:i:raff1c that1acurrently subject to interstate access: charges .

. ':2.'. uswc: : .

·'l\wsasl!le-rted·~.t.ba~ theM'I'.1\ is :the ,appropriat:e defini ticn of i t= 10C411 service
areaand,assuch;,'cal1soriginating and terminating within che MTA should be
.st.ibject.'t.~· transp'ort~ridterminaiio~charge1;i, not. interstate or intrast.ate

· .:acces·sc~~rg~s. , .' '. ." ..

1. ASW

.' . . .

Th.e MlljCi-' Tra.dingArea ,(·MTAli:J"the geographical area considered by the FCC t.o
·.be the:l~calc:allingareaofa,CMRS provider, such a:'l AWS. The MTA 'l;'e1evant, to
';AWS in'tl:tis,proceeding: covers ·a large area; almost all of Minnesota, all of·

Nort.hDakoea,'.:over [~23] , MHo! South Dakota,. a. significant portion of
· \oIisconl5i~,and .·asmall portion of Io...a. The parties could not agree on the
· compeI1c8tion fo;'.callfJ that ll'originate and terminate within the MT.~ and 2)
crO~lJ state boundaries.

- ,- ·'-End Footnotes-

.eeveiai cell .sites .into a single roami.ng area. for billing purpo.ses, A:s such. a
CMRSsul:lsa'ibermay make a.ca.1.1 :loIithin the MTA. that if! Bubject to L'oamins
c~ges; :andthat. crosges ast.ate boundary,

<4. The ALJ'

.~"" ..... '.
··'USWCarg1..ua.d: .that:, intra-"MT';.·traffi.c; t.ha.t . transits interstate facilities is
: ··subjElct.tp·.:J.nterst.ate acces8'diar.ges and that AWS should be responsible. tor

, idelltifyirig.s\1chtratfic,. USWC argued that' it' cha~ged An'S, access charges under.
, '·t.he·19~~. p.Jre~exist:i~!il.~g:r::eetrtentand, therefore} it is entitled co continue to
..•collect·those ·,chargea.,OSWC.claimed that under: the pre-existing agreement access
'chargeiJ were:not'rliffer,imt:iat:ed; but. were included in a single "blended rate"

that, included' toll charges. ;USWc: assen.ed that· it is unnecessary to find that
accesscharge~ were 'exp~icitlY<clelinea ted under the pre-existing contract in
order to find·t~t:i:he current. payment_ of ChJil'."gAS hy l1WS is appropriat.ca,

· . ,

TheD~pa~tine.nt:C:i.tedP",,~agraph·,~O~3 of the FCC Order to show that the FCC seek"
eoma:ine.a1n: .t:hestaeUs quo ant:.e.w1.th respect: to access charge. paytnents for

;' interstate :i:oa~ingtraffic.· The'. Department argued :tha.t.. O,sWC has not met its
..burden··o~>p)!'o·ofort. this :issue/<·i.e~ that it. has not provided evidence' that it

· .... has]:)een:~~iieceing 'interstate :at:cess .from AWS. in, :the" past. under ·the parties'
.19.94agre·ement. 'I'herefo,,~/tp.eDep&rtmeu.targued,uswC ic not entitled to
'collect: .interstate·access· chargee with respect to intra-MTA roaming calls.

.........~..
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J. The Depar~ment

." ..' .

'l'he part:i.e~,could not',agr~e":'hether AWS wall entitled to receive compensation
from USWC'fo'~ -'terminatirig,~a9"irtgcallsoriginating in USWC' oS service area.

. .::::.'

, , .

2. ,USWc"
," " '.

lJSwC; argued:t:hat AWl!; is noc entitled co receive compensation from USWC for
terminating paging calls originating in lJSWC's service area. USWC acknowledged
that the duty to provide 'reciproCal compensation for transport and cerTlli.nation
arises under S 251 (b) (5) but at"guedthat reciprocal compensation is
inappropriate for AWS I ,pagingaervices bec~uae paging services are one-way
c::ol'(lmuuic':tion.i.e.no (*271" c,a11s origin.a.t.e on AWS' facilities to be
te.rminatedhy uswc.

S.The Cpmmisaion's Analy~iB'and Action

Int-he Cbmmisa1on',s view, th~'FCcOrder (paragraph 1043) 'seeks to maintain the
status quo:anteregardingintra:-MTA roaming charge!'l. The Commission finds that

,'o"SWC has 'failed'to provethatsuc;ih traffic w;:\s l3ubject to intersotate access
charges prior to the FCC's Order.' Therefore, the Commission concludes that OSWC
must not 'assess AWS interstate or intrastate access charges for intra-MTA
roamiugtraffic ~ , '

"F.cbmpe~iation .for ~ermiI7.a,t:in'g Paging calla
" - '.. '" .

Based on',this,la.t\guage; the:'ALJ concluded that tbe FCC i3 ~eeking to maintain
[~2SJ 'thest:atu9 'quo'ancew1t~ respect to access charg~ paymentc for
interstate:roam±ng'traffic..The'iu.J found that lJSWC has failed to prove that
AWS' 'ori.ginating intra-MT;..roaming traffic ....as subject to access charges prior
to the ':F.CC'SFirgtOl.·der and, therefore was not entitled to apply such charges to
sUch'itain<.- :no\Ol.

. _.; .. ",

:-.;.; LAWS ,,-
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The parties could not agree ,.,he.!:ner AWSshould be required to pay for facilities
requi'red, to COnllect A,WS 'ded1cac'ed paging t'ac1l1c.1es to USWC J S networ.k.

With ,respect [~~91 tO,charges for pag~ng facilities, AWS relied on
paragraphs 1092 and 1042 which state, respectively, in parr; as follows:

\

Pa9"ing providera, a15 telecommuI1ications carriers, are entitled to mutual
compensation for the transport and termination of local traffic, and should noc
be required to pay charges for traffic chat originates on other carriere'

G.Oedicatea 'paging,Flicilities

. ...'. . . .

Paging,providersare'defined'in'the FCC [·28J Order as "telecommunications
carr:l.et:'s, ka~d Under the Act, all t.elecommunic3tionc carriers are entitled to

,r,eciprocalcompensationfrom incumbent LEes, (47 U.S.C. § 251(b) (5». The FCC
Orderstatestherule'clearly:

,5. ',Commission ~al¥ais :and Action

The ALJ recommend$d that AWS not be required to pay for the terminacion of any
USWC originated calls through direct t~rmination charges. The AL,T found that AWS
is allowed'to i:::hargefor theterminacior. at USWC originated paging calls based
on the o~tbcimeoftheFCC's futu:C'e review of thiR issue that is pr.ovided under
th<:l,FCCOrd~r.

4. The ALJ

~he Departm~nc' agreed with AWS. The Department contended that it has seen no
legalaut:.ho::ity offered in t:.hit> proeeeding to permit the ALJ to depart in chis
instance' :from' t.he,general rule that each party p:.\ys for calls, originating on
their own network (Initial Brief, pp. 16-17). Referencing the FCC Firs:t Report
and Order, ,Pa~agraphs 1008, 1042, and 1092, the Depax·tment argued that (i)
paging pr,ovidersare consider,ed'l:O be teleoorrununicacion.'3 carriers, (ii) LECs are
prohibiced from ,charging pagil19 provider::! Ear call~ or.iginating on ocher
ca.rt"ier's n~tworks, and (iii) parties that terminate page calls must be
compensated 'bY,the compa~y upon whose network the page call originated.

1. AW'S

'I'heCommiasion ,finds no "exclusion in t:he ACt: or the El'CC Order that would prev'ent
apPlicati,on of the clear rule that AWS should be compensated by USWC for
terminating p~ging calls originating in USWC's service area.

kccordingJ.y,. LEiCsare obllgated,purst.:an t co ~et:t.i<Jn 2 51 (b) (5) and t:he
,'corresponding pricing , standards of secti<Jn 252 (d) (2), to enter into reciprocal
COlilpelleat:iQna~iangementBwithallCMRS pr-oviders, including paging providers,
for the transport and terminationof'tr-affic on each other's networks,
(FCC Order; P lOQa)

The FCCha;s: reit:e~~tedthis,r\~l~as follow!;,

. Paging, providers, ' as' telecommunications carriers, are entitled to mutual
,compensation for the transport,a.ndte:rmination of local traffi.c, (FCC
Order, .~ ,,1092) .

::Ie.: ~ I [) I .
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and

net orks· .

·3; The peparttrient

. . . . .

The ALJ ;cited Paragraph J,042 of·the. FCC Order ana stated that the requirement
that paging providers be compensa.ted for the termination of LEC-origin;J.ted
tra!ficsimilar.ly· rp.q11iresthat· they not be charged for the faciliClies used to
deliver -fiucn traffic. ConsequentlY, the ALJ reasoned, the fac~lities used for
the deliveri of such traffic must also be paid for by USMC.

We therefore conclude t.hat :section 25: (b) (S) prohibits charges such as those
aome incumbent LECs currently impose on CMRS prov~ders for LEC-originated
trar[ic,·A.sof the effective date of t.his order, aLEC TnUBt cea~e charging a

.C'MRS. 'pro'videror other crtrr.ierf·or t.erminat.ing LEC-originatedtraffic and must
. pro';idetb:at, :traffic to t.heCMRS prOvider or other carrier without charge.

The Depa.rt:me~t statedthatholeg<ll authOl:ity haebecn offered in this
proceedingtjl.;ltwould justify ,permitting theAI"j to depart from the general rule
that each party .pays fo.r· call::vo~iginating on thei-r own network. The Department
argued th.a:t USWC benefits from the facilities used to transport pagiJ1:g traffic
because those' facilities pel:ti\it USWC 's customer,; to place paging calls.
Addition~lly,theDl:1!partmentnotfid.that paging call!! that originate from USWC

. customers' generate return·callsto.U5WC'e network fur which USWC is compensated
. fort~rmin~tion.

' ..

AWS argued that by trying t:<.1 impose facilities charges on AWS, as it. has done in
the pael:, U3WC is trying to circumvent this rule.

uswc ;proposed that .' AWS should be required to pay for facilities required to
connect AW,S' dedicatedp:lgingfacilities to USWC'g network. USWC noted that
Sout:hwe!:te~Bell requestedc1;lrification from the FCC regarding its rules for
intercon~ecd.onbet.....een LEes and paging carriers and that on May (*30) 22,
],997;. the'icceacablished'apleading cycle to receive comments on Southwestern
Bell 'S ··i::~quest.USWc asked chat:: .axw .Commi~sion decision ahould lJ~ designed to
acc::qmmodatei later. acc.iopby t.he F.CC.

TheALJrecommended th~t the AWSshould not be required to pay USWC for any
. usageof.fai::1J,it'.ies 3&osoc:latedw1.th thedeHvery of paging services. The ALJ
notedth~.e~he.pcC expressly pr~hibit.s the imposition of chat'ges ·as they had
bean ~ppliedinthe past, stating .t Paragraph 1042 of its Order:

We.theref6~·conclude thataection 2S1(b) (5) prohibits charges such as those
eomein9umbent LECs' currently ["31} impose 00 CMRS providers for
LEc:'or~gina.ted traffic ..As of the effectivectate of this. order, a LEC must cease

.. Charging aOOS provider or other carrier fol:' t:~rlilinat.ilig LEC-originated traffic
,;J.nd muc:t provide that traffic 1:.0 the CMRS prov.id~r 00 <:,~hp.r carrip.r wit.hout
charge .. (FCC Order, paragraph 1(42) (emphasis added) ,

~t.j~ I 1:5'1:
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,LJ. L'"'r oJ' , I 'wLl .'1 'lllLl\t;''')Vl~ U ..-\l\I\LC\. L.-in-

H, ,Effective Date for Reciprocal compensation

·A~ar~sl.l':i.t",the Comrnisaiontin(:is: that AWS is. not
WESTf'o'rtl-.efadlities us~d ,to deli'ver ["'32J

.m::l;wol'k.

2. uswC

AWS argu~dthat the ettectivedate for reciprocal compensac.ion should be October
3/ 13.96,'·l:he.date'when·AW~~nlbmd.c:ted it3 rcqucat for interconnection 1:0 USNC,

USWCargued.for· a. November ~".199,6 effeccive date because that. was the day the
8t:.hCircuit.Courtliftcd the ctay of the FCC rules.

The parties agI'ee 'that reciprocal compensation is required by FCC rl.llee, but
d.i,~Ct'dree,d:as to the date when rec:;iprocal compensation should begin.

4.Th~.ALJ

Th¢,ALJ 'recommended an 'october ,3,' .1996 :effective' date. Th.e ALJ reasoned that an '
orde~of.,:~n.admini8t~at:iv~ .ag~p.Cy, Buchas tho FCC. that. is initially et'ayed and

,:th.eI'1allowe<:i:togoHlto. effect,'is effective as of i1:5 init;ial issuance ' [*33).
daee. "Tht! A.I.Jnoted although t.heEighth Circuit Court of APpeals telnporarily
staye'd the effectiveness'ofFCCRule 5:1.717 (b), the Court lifted the stay on
November. 1. Thus , . the RUle went: i,nto effect permitting reciprocal. compensation
rromthe, original ~ubmiBsion'of'an' intllrconnec:tiori request. In this cae:e, the
ALJ 'found, lifting ofthC2 tempor,ary e;tay rendered the' Rule effective on Octobe:=
3,the day AWS submitted its request for interccnnection .

5.Conmi~eion Action

ALEC may ·not. assess charges an 'any ot:.h~r telecoulIlIunications carrier for local
tEile<::ommunications traffic that originates on the LEC' s network,

5.TN~,Conunission' s 'Analysis and Action

,The'l"'cc()~~r'paragraph J,042 quoted a.bove clearly states that incumbont I~ECs
must'provide,traffic to the cMRSprovider without charge. ~'CC Rule S 51-703
(sta.y liftedlstates:

1. AWS'

3. The Departrr:ent

. 'j:he Dep~rtmentargued chat the 'effective datt:!ahould b~ oc.:t:.obt:r 3, 1996. Th~
Departmentarg\ieathat in rifting the stay. t.he court detQrminedthat inCUmbent
I.ECs,.suchasUSWC, were not entitled to protection from'FCC rule 51.717 .

. . ConsequentlyIt,heDepa:rtment~eas'oned,USWC should not recei.ve a benefit that
theEigh~hCitcuit has determined the Company is not entitled tQhave.

. The AWstated that if AWSdoes not receive reciprocal compensation from the
original ef:ect:,ive date of the FCCO.t-d.,!.{:. Awg will be denied th~ benefit which
it had been unj\.llltly rastrict@d ·from rece,iving d\l~ to t'.hi<! i'!T17()neC'll1I'lIp.nT::ry of a
stay,

-.J'--'. LJ"

......
"W
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The'1ILJ found that the.record·did: not conclusively establish whether that
agreement was terminated oriDecember 31, 1996 01' continued in effect after this
date. To determine the intention of che parties, the ALJ applied that parole
evidence rule .md considered the language cOlltained in the pe,rtiner.t: agreement: s,
Exhibit:a 13, 14 ..nd 1.5. tJponreview of these exhibits, the 'ALJ concluded chat:
the 1994 contractual relationship between the parr:ies cont~lued and that the
,parti.es intended to clarify compenaatl.on issues.

The Department took no. position on whether tlle subsequent agreements between the
parties have .3upplal,ted the March' 1.99~ agreement but ["35) not.ed t.ha.:: r:he
,1994 rates should prev",:O ,mlei:lS the Commil-lfl'inn del:ermines t.hat the am~ndmp.nt

andinteri~~g:r:~ementsar~ bindipg

3. The nepart:ment

According to the ALJ. Exhibits 13, 14 and lS show that AWS and USWC had
. substant.ial ,dynamic diJilagreement,s over their compemlation rp-lar:i.on~hjP r.lnd l:h<'l t

these parties intended to change :their compensation relationship. Th~ ALJ found
t.hat DswC has failed to prove that the parties intended to continue the 1994
compensat:.ion rat:.ell after LJecember 31, 1996. The ALJ indicated that the parties

'2. 'USWC'

4. The ALJ'

The Comlllil'l:3ion i~:pt::l:'tlu~dea by t.he argument::! presented by AWS, che Det::artment.
anathe',ALJand fi:ndsthat.the effecr:ive date for beginning rociprocal
compensat±on'1s'October 3, 1996.

1. AWS

The parties di~agreed over the level of r~ciprocal compensacicn rate~ should
apply betweent:heco1t\Tl\encem~~t.of reciprocal compensation until an Orde=- is
i~sued in this proceeding.

'I. Rates Pending Order

uswc argued that ..the March 1991 ·cont.ract contained an "evergreen clause" which
.. provided.:·that: .after December 3J.,1996, the contract would remain in effect on

. 'amonchbym6nthbasis'unt:il'",ritten notic~ was given by one of the parties.
CSiIlC claill1.ed that the Exhibits relied on by 'AWS clea::-ly incicac'2 that the
parties. conte~pJ;atedthatt;he:Ma:::'Ch1994 contract would remain ill effect: until
cheresolutionof the dispute through negotiationand/or arbitration. USWC
characterized the good fdith lump sum paymen.ts· (provided for in che'Amendment
and the Interim Ag:t:eement). as anexpedienr. to allow the parties to continue
cheir bueineIHirelatiorll:lhip' without. int.errupLion o[ ~ervice.

, ,·AWS argued that the March 1994 contract expired on December 31, 1.996, so the
[*341contiactrates set: by that contract cannot. be used for reciprocal
compens..;l.tion, Aws.ecated thac cheAmendmen~ (Exh.ibit: 14) provides tor a tt'l1e-up
for the remaining months .of 1996 Qftcr the 1994 contract expires and the Interim
Ag::r:eement:(Exhibit. 13) 'proviQes fo:r a true-up for the period beginning January
1. 1997,1:.0 the "results" 'of 'this arbitration.
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2. uSWC
[*381

USWC argued t.hat the Commission should reject AWS' recommended pick and choose
provision in this C:!lse. USWC not:li'!.rt that the FCC Rulel~ and Orders allowing a pick
and choose provision were stayed by the Eighth Circuit Court of Appea2.s. USwc
further noted that in staying the ~ule, the Court stated that zuch a provisior.
would operate to unde~cut any agreelll,enta..that. were negotiated or arbi trated.

1. AWS

J. Pick' nndChooce Option

AWS'si'guedthat: the Fede;r:al Act and FCC Rules lPupport t.he interpretat.ion that
indiv'idual PX'ovi£lions of publicly filed interconnection agreements car. be
selected by a rcque::;ting carrier.

should 'honor the' agreements idem:.ified in Exhibits 13, 14 and 15, but noced. t~at
'the exhibits focus primarily on true-up::l twd UC) Hut <:It:a..r:ly tlLa.t:e [·36] WbclL

,races apply.

FCC Rule:;!.§ '51. 7~,7 set:. t.he initial reciprocal compensation rate at that rate
prevailing in the pre-existing agr~ement un=il the state commission approves a

'different 'rate. The parties, agree 'as t.o Ch~ rates set by cheir March 1994
contract: and t.he Comrniasionhas 'nee approved any' rate agreement other than t:.he
going-forwatdrates set in this Order. See above at Section :s on page::! 6-9. The
raceainexistence ac thE: beginn'ing of reciprocal compensation were set by
Commission approved tariff. No other rate~ have been approved by this Commission
since then. Whatever theparcies, arranged between themselves subsequem::ly does
not dtlter,the','fact that: the Coinmi.~sion has approved no other rates than thosa in

't.he·· [*37], March 1994 contract..

The question ,whether the partioes modified the March 1954 contract is a red
herring in this proceeding that the Commiasion will not. purf\tl~. Wheth~r t:,he
'contrac;tcerminated or not ig not relevant to the Commission' s decision in this
proceeding: Any chaogesto this agreement, sub:3equent to AWS' requeElt for
renegotiation, are a contractual dispute between two private parties and not a
macterthat ,m~eu concern the Commission.

s. 'The 'Commission's Analysis and Accion

Accordingly; the Commission will make no deci::;iol1 re$arding the- status of the
part:.1es ' ,int:.erim q,greemencs (Exhibits 13, 14, /:Ind 15) a.nd dirli!ct the parties to

seek. 'rc'::;olution of their d:lsputeon t:.his issue in anot1tt~r forum, The rate!! which
8hall,p~~vaiifr6m the commencement of reciprocal compen8at.ion until an,
aibitracionorder,is i~sued in this proceeding are the rates set by the pa=ties

'March ~~94 agreement. Notnle-upis warranted.

AWS claimed thtlt USWC mU$t. make available to AWS any rates, terms, and
c~nditions,thathilVebeen'a~prov-ed in agrp.~ents between USWC and other

,telecommunications carriers. ,AWS cited Federal Act Seccion 251(i) as obligating
t1SWCtornax~ availahle' any interconnection , serVice,· or network element provided
tinder ,an, Agreement approved under Section 252 to which it:. is a party to any
other requesting t.elecommunications carrier upon ,the aame termn and conditio!".::;

·aa thoy~ p~ovided in t.he agreement.
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5. Commission Action

~or the reasons articulated above by the Department and the ALJ, the Commission
f1nds it appropriate to u.i.n;~ct. the paY'tie:; to include i.n their agreement

language adopted by the COlMlissioIl ir1 t::he cOl"lI'lC"ll'id.:l.r.p.n ;:lrhi \".t"i~r.i (m li-h.;lc
recognizee the unsett"_led ::;tate 0'[ the law on r:he application of section 252 (i)
11.3 The specific language, is:

4. The' ALJ

The Parties· agree thar. the prOvisions of Sect:ion 252(i) of the Act shall
["39) apply,inclucing final state and f-ederal im:erpret.ive regulations in

effectfrom,tim~Co ti~e.

The ALJ not.ed thAt in 47 C.E'.R.§ 51.809, the FCC interpreted Se.ction 252(1..) to
require local'exchangecarrier~,tomake available

,3. Toe Department

USWC .a190 noted that the Mirmesota Commission has rejected the pick and choose
rule in the consolidated Arbitratio~ Proc~edin9, Docket NOB. P-42~/M-96-729,

955, 909.

,1; local ,exbhahge car.rie:!' shall make available, any interconnection, service, or
net....ork F!leme!1tProvid~dunde::::an agreement appro'red under this seccion to which
ieis a party to any other :t'eqi1esting telecommunications carrier upon the same
terms and conditions as tho,seprovided in the agreement.

According to the ALJ, ·theapplicable law is Section 252 (i) of '. the Act which

provides:

The Department recommended that this language also be required in the agreement
bet.weenAWSand USWC beca.use. of the UDsetr:led nature of the law.

The Department analyzed L:h~Pede:ral Act, FCC Rule5 and Oxder<::l, and tho:!
Commiasion's earlier decision in the ConBolidat~d Arbitration Proceeding. The
Department ,noted that t.he FCC's rules which would have pel:'mitted AWS to "pick

. arid choose" 'terma from ocher agreelIlenr.s, has been stayed in Fedex'al Court.. The
Depar~mentfurthernoted that in its earlier ORDER RESOLVING ISSUES AFTER
RECONSIDERATION AND APPRO\ILNO CONTRACT in Doclc.et Nos. P-421/M-96-729, 655. 909,

the Comm:i.Dsion <.H·rect:ed th;;lt: t:hp 'following language be added to the 1V,Jr.p.emflnt:,

... arlY individual intercor..nections, service or network element arrangement
cootcdnedinany agreelnen.cto 'which it is a party that is approved by a State

. commi I!!S ion ,pursuant to· section2S::l of the Act:, upon thE! e!-'lme r.~te.'3. t.erms a.nd
conditions as those provided i.n the agreemem:.

;:)c.~ I D ( .


